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1. AR & A 2 I~ Ak T 30 5 AR SR ) & 3 7 1 R A 40 @ i 3 5 2
I B e R R E PRE R R R . FAE 2001 SEHIRE T Rk EREL )Y —3C,
HARCAK, — B AL E A ST P ESRKE T, I EE
O SR T T HE 4 3R BT PR 1 4L 3 [ Br ik (the international law of co-

© ZE, KL ERe s, SO b 0 55 e it 7o e S 3 Byt 72 o
8 %, (1 5 [ Byt 7 e Bt o A SC 38 e 3 A v [ A0 A2 B AT o ] [l Bridi i 22 2014
FEAEAC IS 2EAT I AP A T 7 SR D 5 ] oy P & o - B AP Ak i JER )
60 FHFE R 27 BRSO . J5 30N The International Law of Co-
progressiveness: The Descriptive Observation, the Normative Position and Some Core
Principles, 13 Chinese Journal of International Law (2014), 485-500, tH &4 N {E Towards
an International Law of Co-Progressiveness, Part II: Membership, Leadership and
Responsibility (2014) [} 25— . ASCCAE (EIEWTIL) 2015 458 3 #H 117-125 TUHRESK
ks AR, EMMIE . BIEh 5 BB, BEEARNBNS . R Rt 5
FRAL G U

1 Sienho Yee, Towards an International Law of Co-progressiveness, in Sienho Yee and Wang
Tieya (eds), International Law in the Post-Cold War World: Essays in Memory of Li Haopei

(2001), 18-39. Z3CH SRS WLt B BRikia 28 7, 2007 4 k32 T (P9 ZBUA 5B 3R )
KRHERT CHRESTH) » 2007 455 13, 13-16 o AAZIHRRRLER T — &
AR, HAE e N TR X8 K K Towards an International Law of Co-
progressiveness (2004) (hereinafter, “Yee, Towards (2004)”) 1 Towards an International Law
of Co-Progressiveness, Part IT: Membership, Leadership and Responsibility (2014). ALY
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progressiveness). FLit[E Rz B EIMARTE, FRFE —M DLUR AR NRHE
PIERFRE: AP T %, Hfe “HEER” (co); fEEHEMEASHEE P
PEAE HAb i s ke, HUANRERAHAWEAR, Hineg “dE20”
(progressiveness). 7% & 5 E T 7y % Headt (R ) A6 B FR IR Bh B N 75 K
AT AR TN TR, SNSRI E R BI—FR S IR, (RBh TR KB
1T RBIRAE B, BB VOO SE 3t [ By () S OR 22 1 [m) gk [ By ) AR 5 AL
F kIt [ FRiEAMUE GEE Ja A R AR bR o R v, i H N Y S ia [ Rk &
P—Mik. wJE, EE =R — B B PRk A% O i U

II. SERHEL

2RI G, NATES 3R T E Bt 2 E BRI T - TR anE i 5 5 =X
ZMEF, ERERERTBZM 2R, 78 2001 FREMN ER S EH, ikH
T B A A PRy, R R T — AR R WAL G 4 -- AR TR
NS PAT -- DS AR TT TRAS A, AR D928 62 [B vk e o Fe v AN B o 2 10
] R 2 (R R A R S RN A AT (P R B 55 . 7RV BRI THEE I 38, [ By i oo i) 2 /8
JeAb (co-existence); FEZAMII, ZE1E (co-operation); T 7EJE ¥ kI K]
AR, M A3t (co-progressiveness) » HH T4k 4k (co-existence ) A1 (co-operation)
ZJathZ — AN AR ARE, —AGA B A “IL13E” (co-progressiveness) —1i],
PLFIAR TR T U 22 2 R FeadE 5 (world of co-progressiveness ) A& IXFE ) —Ff
e BB %, Wi LK (co)s FEARIEE S & B 35 U7 i Lh e
HAfpmsE mxRE, HUANRERAHAWRE W, Fimeg “dtPm”

(progressiveness)o 498, JLIRMRANIT 3, HORS # 32 ARUARAN A& FRATTE — W LANT 21 1)
Wefdt: LA A, bR EEME SR, M5 A 1FE N2 L3RS 50k .

3. SLAEEBRE AR E R E K. HIE R EEHBT S5 E BRiE T R Y . H
WA FERT-HEH “PIIAF/E” (separate existence), 1X HIR MRS 5 #TA H
FI) “ILFESEAE” (co-existence)o HPHATIEA FARKE T % B FIE = Wil ()47
3], Bl 4ETE (counter-measures), BYHx % & N7l (reciprocity). F1°F
RUMRIE, AR —FABLERMY, BV “MEIRIESCK” KB T3k
3.

4 G5EEPREF MR E 2 ) ERA/SS 5%, BN, 20735
o B IR 3RAG K& e GE R A 3R, BlanE 7 E (gentlemen’s
agreements). 5 B (declarations), B{#Ki% (softlaw), 545, HNHFEI L
it B SR G2 A0 5 A A S A BRI 28 o S [F)4AR 2 20 A B ] B vint AR L 55
W Cergaomnes) [P H IS UAINGE . 222 AT HH, S F RS #4840 25 BN & 1

2 Barcelona Traction, Second Phase, Judgment, IC] Reports 1970, 3, 32, para.33 (“an essential
distinction should be drawn between the obligations of a State towards the international
community as a whole, and those arising vis-a-vis another State in the field of diplomatic
protection. By their very nature the former are the concern of all States. In view of the
importance of the rights involved, all States can be held to have a legal interest in their
protection; they are obligations erga omnes.”).
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BRUNTTRE . IENEAE BN RS (Wolfgang Friedmann) 8 H IAREE, 3
PATEHE RIAFEFIE U Rl R TR HIE” (membership sanction), Bl —AN&1E
LR B K B T 3T B B 5 MAZ 3L R o B H 25 DT <5 L I R SR A5 1
) 25 o

SELEMA/EZSEM S, LEEREED TS, DB ANERIEBUFHNA
RLABCNIZ R AR/ 82 53, RE KRB BORFERE . X413, 182 5 50,
WAEMNZH5EBWHGR TR R ZAPRCN T RE. 1XEH A Br2 5 DL AliE v %
FIBCA B 2 B PO [ B R ik e S, B, RS NER, ERSAT NE
F ST, B N RORTT R STAE, R T ZERT R WA L, ARG EE
PEAS TR D 71, PAE HADR 7 T 5 B3, LR PR FEE N RE RN A H b,
BRI S AN AR T e 0 T LR 3 2 SE B I 1 38 SR B8R SBT3 40 AR v 1R ) 4
XA S B Y R — 0 BARA RN K B e W 4 4 2 A5 DU . 7Rk,
SERERCA L, FRESRERDUIEM “ R B A% N [F]” (membership identification) 1
“T G (image sanction) NFFIE. BIE A, — A B4 H pr i i 3L AL e
RNRGFRG EEY, & EME Rt SR EEE T AT ER, DiHRE
R A 5P IE RS . HEFAF] 28 (community interest) F&1G UAsgE L, 7EFH PR 5E
PO BRI, B R, 7E [ BRVE 0 STt TR A R eI RS T, [F
FEAFEIRRAL . VEIE TR TRAUR XSS S EAT T BERINSS 7, R PRoC R AEAE
A REIR I — RS 2

6. LM AN BEr, IEWmHAR T —FE, RARER. NRER, 51
FEIXFEI — MR, B —ME, RE—FEXWFI. B Eiksh 2t 1
AR o 1X— T [R) AFRANH T U B YH AR H B (negative liberty) AR H B (positive
liberty) W&o PREMNENIRZIBIIES JIARRE TR D NBAEAT e R B, 1
R TR, EEARRISCI. ISR RM, WiX—E L B, FIEKEE
“PRMEHEBE” (induced liberty) WA, e, WHEZE, MPARASHREEL
P FROWERTEZEI LA NN . WNIXNAEE, meEART T NRE
AT BIEAE, FHARVEELES LIRNIA BriR it A 3 KB R R .

7.248%, St [ BRyg )i i P IR R 58 4 BTG IR . IX — AR R 1S T TR A
TEARZ M R, (HZVER SRS e St . X 2] 345 4 B N 3= X (militant
humanitarianism) E{ A8 3 X F#i (humanitarian intervention) F{ERA KA. H
TR EE R B ) R 25, S IRAE QI EILEE [ bk —da i, xR A5 HAt AR5 AH
(] B B ) BN AR — At 20 (progressiveness) B W& . XFiE D
(progressiveness) —1r] L FE, [FIAT Sse ft HH 30 i et i i ) B EE A AL (3K
SR T DA AT R PR oG S b B SR RhRE 3 BT, 5 AR ME— I I D AN

=

8. H IR IE CAE 2001 FFF R KKK, HFWAE 7 —E45 A F4F, @ 911
FAEFRE Ja ) e Rl 4, “RERL” fi%vE (shock and awe warfare), [iHifd2 %,
Ui RS (B va e B XD, 2 T AR R CELFERR BRI HIED, ZRiEA
A L X RIS sk R, DR BRI AR D BT 5. L fEE L 4t
(PIBk i ] G S (R FR B RAT T JE i AR BR AR, [RJ I A FRAT AR AR R R B AT T S o AR 7

3 Wolfgang Friedmann, The Changing Structure of International Law (1964), 88-95.



IR e by £ TP 1 b e S il e Bl i 7 4 B e o { NN = @ e
XA, BB (R ARSI HE, 1 [ PRk (B e 4R ST
AR, BRI Lt 25 AT B8 2 IR ZI 0 H 3R A

1. NARENL

9. A B CONILREE Pridh e 1@ SCan i B, R IE IS A Ak, 1X
e P01 B A S VF BV RIR AR BB B KA ERf,  BRATAT AN/ 20A 47 n
RPATAT LAY, P bl R LK 3 FE B ik i se AR T 3 ASEBERS FOR RS AE, TR A3k
TR AT ASE R H TS AR PR N AR A ?

10. JEHFH,  NATHER 0 25 AR AT R 8 0 R i DA SRt 20 EL R Bk 3 N AR
fr, RIFEFSRIEH) “RATA” MR EIKHE “ N R4 A7, AN, TEFANRA
PARTERBCR BATARGERR R A TLAOIX — BRI ft e 9Bt fEo, 3K
YL, W IR RS, HLSEHA TR AR —BRER, IR ARS8 SRt
BREAAGRGER 5 ¥ iR AR, 1 LN 2R Gein [ bRk R I — . Rtk
R IX — BEERSE L LB A NS AR B

11, B, VAN R S ORI, AT B vHEAf S ko RS AORS # CREDO P )5
PEME), RREBAT DR AR, H AR AL, Itk ey
DIFiE o B2z, FCHER PRk S LU AR I 20 o FRAHZIEFTE (1) SR 4
R BRI . AP BRI CRPPIRAE LA F N, JEHAE “iAH S
Copinio juris) J7 T, FAFEAEE BRZH 58 S et ) P vr ik 125 [ A2 A7
£, X [ 5 8 (R B A A5 DL KR B ok R I ZUE (BILAE B B2 A 473 158
FEARREER MO F D RERGEMEREREA EULE B R R K5 5 i
NG, XA AR o m .

12, 58 =, AL E S WAt S S A o, T HLSE A, OB
MR B e BN, 2B AR 5 ANEARR A . X R ]
M A R 7 58 N 5 22 (B AS SR U 22— - 3 i AR A 2 S i A 7 T A S it
SCACHR BLARAT SCHF o R — bt L HEE Pridk /R bE At (8 25 258 . QAT AT,
15 bR BL ARG 2 AU R oy Bl R Akt . JATANERE, DUAP oL, 74
B O A AE E PRt B e b il 1 IX— b ket IR T VIR RN
oty R, IRABARGF I SE X — 4RSS . B, MO8, IR JER I &R
SRS, A AN HRERE T R EE 9 (Richard Posner)
D2 AN E R R -2, FERE R, W R R AR I8R--AF R U ,
C 2l A ki SFSE b, AR T BT e X — W SRt T 4 Y

4 Seehttp://english.cpc.people.com.cn/65732/6758063.html ( “ H [ H 7= 4¢ & H (B TN B2
SN, (Rl SR [N RO o e RO B BB o e [ ot 2 3 LR 40
TRz, AR ESEBA IR R ESR, AR E et ST 1, AR T
)T RNRBEARIMRARM . 7 ).

> Richard Posner, 1997 Oliver Wendell Holmes Lectures: The Problematics of Moral and Legal
Theory, 111 Harvard LR (1998), 1637, 1670 & n.62 (“I speak from experience. See Richard A.
Posner, Utilitarianism, Economics, and Legal Theory, 8 J. Legal Stud. 103 (1979), powertully
criticized in Ronald Dworkin, Is Wealth a Value?, in A Matter of Principle 237 (1985).”).
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WEPE 7 BB Rt SRR R AR G A LR AR SR X — R A I 2 AR
MM IS SR IR 2 RATICAZ I HT - ZA S KM, X = 325 (progressiveness)
= 5 (prosperity) 1B 3R 2 7] H Y o ALk, “ 32 [F] % 8 ”(common development)
B “IH:[E 5”7 (common prosperity) A & AN AT EE B 2 A B by kN
YR B R R K & (development) 8 2R (prosperity) 2 AN N BN 4876 B B o
R REs SRk I BRE N YR XA 1

1358 =, VR AN RS 18 I N AR R [ 0 1) AT e HEAE 28 A0 78 43 () B B Al AN
MRS Kl Wi, WX — iR, LIHEFEE A L. flan, CLE
K PIMSTAFAEAFINSLAT BT AS 2 B K A BCE A SR N E R A7, FEx 3t
[ B R AN S [F)H SR R XA BT AE R, 78 M 7 TH IR 75 22 15 5 B [ A BR AR (1) 5 1 A
HLUMk . s SF0 B B B A7y, MO VAR T T () 368 i 3 A SR SO an ) P42
HR IR OR T 56 2 B s 5% B e AR R BB s ERE AR, “ L [EMEA 2517 ( common but
differentiated responsibility) i | 5K [ 78 b B A2 40 Hh 1 ST (FE A BRI ACH] X
AELET, L [E] SR G S L AR B AP BE K 5%, B A 8 [ R AL
NEMTAE, F@BN RN f5— R A3 [FEEAAE T SR, BRAER
TN G VEETE X A s = Jo e N 7 DL sz . Lt B bRyt 20, s&i
SEREAHARARE . FERIEP S, DA IR 43 A 3L [ s Al AR B IL [R] A) L, D9iX 46 i)
RRPRAL T A IR 3 AT, DN DX B i) R AL B 4 O HE Y, D o B ] R ) S i
VRS At B8 4 g 1 B 10 R il

1455, BEBRIEN AR 2 R i [ PRtk 2 e iAok o, B 22 Pz kg pid
IOL TR 4y, B T Ay In) R A R 38 AT SR AR AE S0 7 40 ) B0 Al 17 355 B e 1
Fhos A m @, e PR E PR S R NS . O OERE R R,
SRR SRS RiE AN L E LS AR T AR A X S, i, —H
AR B E

KBRS B LLE T

PUEZ A8 A HEIE ,
HAVEAEEHRE, )5

R AR A A L 5 L

5% H A2 St Je AR AL 2 i AR 4 805 48 A 355 1B 1R B BEE AT (Solicitor
General of the United States)--3& B BURT £E 3 B & ik B & 1S BT, 245K
BRI R R B E B - 3 24 SR 2 AR AR S S S (Paul Freund) , HAE 44 EE
R OITH L DS EEERR L, FRR BRI LU IRE Sk B s “ 2
BERAEEMARBE R "TAITSRICE S BRET: TR AEE

6 RREKEVEH 2 WA PR . JESCRRON The Ruba'iyat of Omar Khayyam, trans. by Edward
Fitzgerald, as quoted in Georges Abi-Saab, Cours général de droit international public, in: 207
RCADI (1987-VII), 463: “[***] could you and I with fate conspire/To grasp this sorry Scheme
of Things entire,/Would not we shatter it to bits—and then/Re-mould it nearer to the Heart’s

desire!”
7 Time Magazine (Feb. 17, 1992, US ed.), 73; Baltimore Sun (June 6, 1993), 6C (1993 WL

7368883). AT AN IZHAAE 4 AT & I H B AR AL 2 1 e 1t Jo RAE a3 44

5



FAA R 7 ARt L, i ) e T et . BAATTIRA S A8 2, E BryksiiF A
AR T B0 B A, TN A E ) IR TE A B O AR A SR At
R,

15580 —Arifkn 5, Sk E PRy IR g b A ik E S g5 %2 . MASCEAR
- EH H AAZ O SR R m] DAR B, 3t [ vt 2 A ) 55— I R 4 30 20 1 75
FHNMNEREEER S S5 E NS EEAELL PR D B 2006 W 5 B & bRk
H & CHS B PE . X oA PR B IRIRSN 51 8. XE—K, &kl e
FEAT UL S & B A AT SR N AE D& . AT LA, IX—9m i Pirds SR K A
SRR, HENEFMSH5E KNS D, DR R SR
YA, B, —SAMERTES, TEAEMNE, ARlRES S R AP EH
WAESN I 5 B MAE S 77 « BT R4 2 AT 30 2 5 ) — AN BA 5L R A 28 R s SR
NN S U IR, FATA T REEA R R — e R A 2. XI[F
FEGE TR S ) A R A “RBURER” sy, sl tiE 5 T Rk g8 vk 2 R
76 S R

16 AE N —FHRAIAE 3%, TR T S N AE B 4 LR SMERE S
TAEME,  FEit [ PRk KR Ay B AT AR AR SRR AT A 5 1t 1 25 5 i [ B LA T 30
TRt AR B A0 7 I AT 55, BRAT 2 TR REARNE, AoTm ke
NRsatl 7 1A fE (steroidized universal values) B AL A 5@i6 1 FIME
s, HatEil, X—HEREAS SN ARG NP RS A E R, X)
JLE ik DL R E . (4E N4 A ) (1969)) (hE RHL4Z4E) 26 53 %44
AUAK—BERAT T2 38 TS H 2], RATE R IRATIE W 752X
FER— PR AN E T 10k B AR S AR AN, LS 2 3% A AT
EXB S 550 LLkET . ANFAAE— S g NERF S tHAE, (AT REfE e 2L
[Ffric. ALFF—L AR EHME, (ETE XS HZ AR FRdrIE
BRAEREE . 52 b, BRI EE R O E vk B A e RE L R A S it .
—ANTE B PR R STt RME I = 538 nTRe M 1) s A4 AN TE E Br_E xR
02 S U [ 5 P i) R e S W A SR AR AR UL 224 7 T S 3 AR St il — 8- A
I — e AR —ishds . mRErMIES, EiX—E5Y, Bk ReE RS
BRI G255 BNS Y.

IV. —L450 R

17. BUE,  FREGRVT A2, WL EL A IR 5 DU Ay e a2k [ B i) — 38 9
HATAGE, EHIEARNR TR N, GRS A AT SER [
£55. KA HRELE PR . EREERAFESCGEE Z L “82 7 (Towards)
ke W0, EMARTERIE G, IR AL . BATFR K A2 ik w
—ANHERE. B R 3C 2001 AR 22 AT HIHER — B [ DK, X6 035 1 Bz ik i) 2k
AANER 0, - EARKTE IR BRI RISt
HR T A o vk e i O RO A S Ao o L EE S I 20 ) A i U A — 5 o i

TR A v v o 2 R ) DR R
8 Karl Marx: Selected Writings (David McLellan ed., 1977), 156, 158: Theses on Fuerbach, pt. XI.
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(AERARIIVERR D, IXSEH T 27 T3 AT A2 VR AT IEAEREAT IR 55 0 2o IXLe
JUPRI R U5 73 B K ST e JZAT D, AR AATT AR R 02 R R - T A U
Kb BRI JZ RN AV AR i SR J2 R U F 1 1 AR B o 3 B ) R X B TR R
TUFRA “ RGN 7. Witk s v REA I B HAFE S, A, AEEFEATES
FEIX AT o FRE NG —Ah S - 2R GERE I B = -4

1855 —, ACPREARF I, [ Bridk B 0] ge s i A 3t A Bt sl ),
FERXPER) R h: A2 TR, FEIEFEAR UG B AP T 1 P AR A 7 T B R
HUNFERNHLER A br. X — rEEE R LS - 22 5%, ik
FRIER, RN R SGE AT -- R & e N1 5| IEH o

19.55 =, BEP KRR NPT TR B8, B AT B 5 0 S B o, X
HME A TR SRR AL S 53 1 SO AR BB, (HIX— 3D B A RE TR N =425
O K BEAR 2 58 R IR TR DL iR &N iz E Bz 2 58 X%, A EE
PRER A LSRR o KRR, AR FEE 2R, ZIARGR—I
RANEERME. BN BN EFKRS 5 E AR E RS, a] sk
FRE A CIEASA W ) o 3o FEE (R 0T 5] B M [ R A B A AH 2 9% [ B 2 5 3 2 A
HRIXB) S ER AR AR, WA RSS2 et . 403t — 300 i i
BEAE N5 LB GRSy, IORGRBRAR ), AR, B0 —EHEiZ 5% N
IRNEAG T — D, RS E S 5EIT 17 —witl, Y RAE N G
LEHE, KEAFREZMS5EFRANIAELS, BMEFRL T REFrIR
&

20.55 =, WAEMEAN T BAEAE Z A RN 24 B R SR A = R B A s 25
ftr, JERTRELSGIEFE— TS Oy B BB RN IR 2 — Tud H I A E . 2

21550, Hbrk R P RANERRERS S5E (BRI, XIS,
SCH, BFIRA NN B BUN I A 3 BUSS RRE, IXEEBUR] S5EEAT
Z IR A, IR AT EA S E B AR &R, B0 dris A a3 ) R [ Pt 2 22 18] o
BT, S EERRER, IR TRER DL B SR R AN
A DLAC PR A b B, e 2 Bk AR . B AR SR AN E Rt 2 2 [a 7 AE —
SE MDA s B Pt 2 (R R 2 A Bt 2 o BTy B ML 2 5 35 A e R 2 1)
JRAE . XA H E e . e, BANERES S A TR E SN
ot BCAAA 1 — T BRI PP A AT 5 o [ B 2R — T 37 i o IR — 1R R I 3,
PARORIFIZ IR R AV & SRR E IS HE, 24 g, RIMEaE 94
IR A X VYT E Pt i . B PRiA R R E PR R A . IREGEERE
U2 [ PR AR R AL, T T R T 5 103 2%, HRA FE LB M oNIX

?  See Sienho Yee, The Intrinsic and Instrumental Values of Diversity: Some Philosophical and
Legal Considerations, in: Sienho Yee & J.Y. Morin (eds), Multiculturalism and International
Law: Essays in Honour of Edward McWhinney (Martinus Nijhoff 2009), 207-226.

10 See Sienho Yee, Sovereign Equality of States and the Legitimacy of “Leader States”, in: Ronald
St.J. Macdonald and Douglas M. Johnston (eds.), Towards Wotld Constitutionalism (2005), 737-
772, RTNZ MMM X — & RIS,  see Edward McWhinney, A New,
Multicultural World Community and an Emerging New, Pluralistic World Order System, 11
Chinese JIL (2012), 469-486; KT CALMIAETE T RAEIX — R B M {4, see Sienho
Yee, The International Law of Co-progressiveness and the Co-progressiveness of Civilizations,
12 Chinese JIL (2013), 9-17.
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— AL R IR AR X — R R AR . BISLBCG AR R H I TCRE RN T RY
“HCEA a7 ISP “IEE AART, XAMERERFF SN 1 (4) %M1k
Blo ZJEEER 103 S5 W Prfh R B, BOLFAM M, BOLE A AR E 22 AR
B, XY, SR ETRER S E T AT it X552 L.
LRI SR E LTSRS 1t RIARL, N B AR TR K
LA, MRIFIX AL, REPREGE UL, KA ZHE LA LR
f17, VIS ERPTULR) ONHAUCR 55 HARIREE R LR, “ILER R B —
BEABERZIR g, E Ok (REEEREAL) 1) “ILFE AR #
AT EABEHL AR T E PR . B eI A B R AT
). BT BN A B SO PR R DICERI 2R o X n] IR F A iy
A5 o e i [ R L gl AR e K A L ROl 2R % B2 = BRI 5 1 b 2 B R AR K
DR F TR S H SO T, i 3 X ezt 2 o [ i ] K AR X A
e B UL PR T AR AR 58 5 o JBRLKOM VA S I A PO 50000 ) 1] ok e B2 b 122 SR I Ve
A, WA IFANT H A i ) K88 5K A AR o R AE i
BN 200 S AL, XA LA RRE % S Frim ST, 215 2 BL LSRG r
BUBAT 1 H A BUE PRiEBe AR A 30T . ShIE A AT R BT B AL A
AL DAL AE [ FrofA 2% e [ P 2 B A b (R R 2t AR, B3 T X B S R A7 A
A 2 B R AR 2

22,50, WABSR AT 5 2 A2 T B I ARHUBR ) BRI 1) P5%; e il — DI
PR HEF A SRR E A R TN S ARUCEC RIS A EE D AR HE, AR S5 1G
FERENS 15 2 S K IR L [RI S5 A B B RS A AL 2, ROPTIR R “ RIFES [R5
A A F RS DL IS FE 7 RN AR 2 KPR R . R, M TR
HhRHER S RN A AR, M, b e] DAREL LlkAe, O EAE SIS
MRE, R, WS RIS SR HEI AR S . B2 5E ZOP AR IR
ORI X A B0, AR S PR EE R R R be i KR E . T
RSP — AR, RFERMEAA Z 0 SRR, 50 251 AT E AL
FEIRERR S, JCHR A R URASE M

23. 557N, R ZOM U R ] A [ B 2% mh 2 R IR AR [ e 7 R Ak
HITTE . EATD R AR B AR DL R R AN B R R DTk, IR ORI AEAE AT IR H I8 He
A4 7 ] 0 R i I ST [ 2 A5 B R B 3 — Al M I A SR 2
PRI AE NS Z R 0] IS B B R IRE R SE Bl P, fEE B2 4,
JUH ANt k5 i R 2 2 RO AR 3 A ] 5 A R T 2 L =4 281 28 I AT
4, AN BE D 174 F [7] B -3 Ao i 17 45 ] 3 - HE Sk H AR [FAR AR T 2 A1 » BBk
[ 5 w7 AR E EARR S HE AR, FRE (ERHFREY 5L

11 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,
Advisory Opinion, IC] Reports 1951, 23. KT IR T —LE520, see Sienho Yee,
Universal Jurisdiction: Concept, Logic, and Reality, 10 Chinese JIL (2011), 503—530.

12 See http://www.un.otg/Depts/los/cles_new/submissions_files/submission_ jpn.htm.

13 Whaling in the Antarctic (Australia v. Japan: New Zealand Intervening), Judgment, ICJ] Reports
2014, http://www.icj-cij.org/docket/index.php?pl= 3&p2=3&code=aj&case=148
&k=64&p3=0.

14 Sienho Yee, Sovereign Equality, above n.10, 746-759.

15 Ibid., 759-772.



5516 Z A A N H I 2 HE, IR B i K T 5K e Al R [ 5 A [ B 2 P R
AR ILAL R AR EL

24.5056, EERMR R A B K BGERS 2 5 B AR T IR,
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16 See Rome Statute of the International Criminal Court, http://legal.un.org/icc /index.html,
art.16; Sienho Yee, A Proposal to Reformulate Article 23 of the ILC Draft Statute for an
International Criminal Court, 19 Hastings Int’l & Comp. LR (Spring 1996), 529-537, reprinted
in: Yee, Towards (2004), above n.1, 105.

17 Sienho Yee, The Perfect Rule of Law, in: Yee, Towards (2004), above n.1, 41, 52-58.

18 See H.IL.A. Hart, The Concept of Law (1961), 54-57, 79-91, 102-103. FAHER I, FEE K
FIUI P P 7 THI B i Hb I A 9 “mere matter of “feelings” in contrast to externally observable
physical behavior”; ibid., 57. Aty 150 AL T 52 PR 1] B8 55 1] AR 10 BRI, 2 W REAFAE T o
Uik 2 JEA A RIE:  “But such feelings are neither necessary nor sufficient for the existence
of ‘binding’ rules. There is no contradiction in saying that people accept certain rules but
experience no such feelings of compulsion. What is necessary is that there should be a critical
reflective attitude to certain patterns of behavior as a common standard, and that this should
display itself in criticism (including self-criticism), demands for conformity, and in
acknowledgements that such criticism and demands are justified, all of which find their
characteristic expression in the normative terminology of ‘ought’, ‘must’, and ‘should’, ‘right’
and ‘wrong’.”” Ibid.

19 See 1954 Agreement between the People’s Republic of China and the Republic of India on
Trade and Intercourse between the Tibet Region of China and India, preamble, as reproduced
in China Institute of International Studies, On the Five Principles of Peaceful Coexistence—
Essays in Commemoration of the Five Principles of Peaceful Coexistence (2004), 525.

20 The Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations, GA resolution
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26/25 XXV) (1970), http://www.un.org/
en/ga/search/view_doc.asprsymbol=A/RES/2625(XXV)&Lang=E&Area=
RESOLUTION.

21 Edward McWhinney, The Renewed Vitality of the International Law Principles of Peaceful
Coexistence in the Post-Iraq Invasion Era: The 50th Anniversary of the China/India Pancha
Shila Agreement of 1954, 3 Chinese JIL (2004), 379-384; Milan Sahovid ], Codification des
principes du droit international des relations amicales et de la coopération entre les Etats, 137
RCADI (1972-111), 243-310.

2 See Drazen Jorgic, China takes more assertive line in South Sudan diplomacy, Reuters, 5 June
2014,  http://www.reuters.com/article/2014/06/05/us-south  sudan-china-insight-idUSK
BNOEGO00320140605. On China’s role in general, see Dai Bingguo, Asia, China and
International Law, 11 Chinese JIL (2012), 1-3. KT 5 =EI42%, see Tom Ruys, Of
Arms, Funding and “Non-lethal Assistance”—Issues Surrounding Third-State Intervention in
the Syrian Civil War, 13 Chinese JIL (2014), 13-53; Stefan Talmon, Recognition of Opposition
Groups as the Legitimate Representative of a People, 12 Chinese JIL (2013), 219-253.
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23 Cf. Catl von Clausewitz, On War (Alfred A. Knopf, 1993), 7-8 (“War is not an independent
phenomenon, but the continuation of politics by different means”, as quoted by Peter Paret).
On similar themes, Niccolo Machiavelli said in The Prince (Bantam 2003), 51: “The two most
essential foundations for any state, whether it be old or new, or both old and new, are sound
laws and sound military forces. [... T]he absence of sound laws assures the absence of sound
military forces, while the presence of sound military forces indicates the presence of sound laws
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