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837 F.3d 175 (2nd Cir. 2016)), A T JTEREN, BFHNERBRZ N “HLRIIH

T RBUOR RT3 R i E PRy 3%, [T 5] B bRkt e e e+ o bR 9 S 5 S0 e
1EF U N SR sE, I LU i miE B 2 2 o B A b [ B PR 2 T 2018
4 H 4 B3 e B R A (W] A 5 e v e I s SR
http://www.supremecourt.qov/DocketPDF/16/16-1220/42390/20180404171606963 16-
1220bsacChinaChamberOfInternationalCommerce.pdf ; 4 . % 17 Chinese Journal of
International Law (2018), 1003-1015). 3% [ 55 i B A It 2 HH 3 [ e i B 1 =R 1
(A BE BE A BT AL Bl e e SRR N ERARIATFA4R, B8 KATIA sy N 1 &k
TIRYE, AVESCHEATE B IE SR EMERCEI RS 5 s OO R 74,
TR N ST — A EIIE, DMER O ANER. WEASCBREEE IR RS, A
ONEE M A 1 ESIA /NP5 P A TAES

RBRE I RS I R SR LA



http://www.supremecourt.gov/DocketPDF/16/16-1220/42390/20180404171606963_16-1220bsacChinaChamberOfInternationalCommerce.pdf
http://www.supremecourt.gov/DocketPDF/16/16-1220/42390/20180404171606963_16-1220bsacChinaChamberOfInternationalCommerce.pdf

HE” . X CHARNKEERE A, BUERIRE SR B .
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SERPRHNRT T o IX AR R 1 AR 2 25 U 22 MK 25 18 7 DL 5
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FERA E 3E AN BRI AR R, N X AR ONHESR S GE R 1
A 75 R S AL g ik R Y A0 92 PR i B T B RO R R b E  95 0 v [ 52 B v e
RO g R B RO N AL A R I 00 3. s RABBIESR AR N
B2 T 15 AT A RSB R SR PR 7 55 A8 e 1 2% b L 5 2 v e ) AR AT R
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SR ) B AT BOMLOR, b L 5% BT m T 5 2 V2 ) R R L 45 7 SR A
T W M E. 6. A E R S SR A B RS R EAE AR S S
Y Z 18] () PR AN — SRR E —AFAER,  BIF A2 AE B AL ) AL
FEAS P SLI A R, WA “HARIREE” FiEH.
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XEAPRIIRTT; X EAPRLIRT 1A TR 45 2% 2% AN 2 51 B 25 18 A
S, B 440 FASEMESB/HKMAETE, BF “FLRIKHE
ﬁ”

(RRFBRFVRARINDY 5 440 500E,  “FEPEiEHAMEERER, 7%
B 1] 25 FEAT AT AR S A B EOR R, BLFSIEIE, T2 MHE RN, 2R
A1 TR IS U5 U SR M 1) o V25 B ) R T A 25T A A oo v A ) R PR A e e 7
(Fed. R. Civ. P. 44.1.) IX Z6FUN (%) BH SCIE 65 2, Ak 2 28 44.1 2k R R AE 1k
SE IE FH AN E R AT DU AT A8 8L, AN ROIX SR B R T . X et
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PP e UG AR, IR AT R i A ) R
LB R T -

FER 440 SRMEFE DR, WAERMEHE AR LG . EVF
PN TRERE

WRFEFMER 2O, ZAMNARANSB G (1) Lk TER
ShE S ERA —AEER R AR FRFAL; (2) HEIERITE,
BIh— BNk BEBBEA R . (Fed. R. Civ. P. 44.1 advisory
committee’s notes to 1966 adoption.) FHE R4 &E LEAFH 44.1 589
Bay 2Rk S FABITE)— e Pesk, Xk BT AW E LI dt 4 Bk
TohEEE, R ZFANL G A @ ERRE L S0 T A REHEF
fRFE X N E EE, (Bl Lz, )

(In re Vitamin C Antitrust Litigation, 837 F.3d, at 187.)

HI{E 77 (Petitioners’ Brief, 45-46 & n.13)FI3E[E (U.S. Merits Brief, 30) AT & 5
(1) 2% 20 56 K BB AN RELE RATTAS HAH I 2510 o FE S M RE T B 2R ABL T 0 28
44.1 2%, IXRECFEFMG JLUAT SRAF AR LLR E A0 BRI 28 2% K ]
A B R PR NG B AN AR N E R ERWANE SR 28 “ii
W R WE 3.c KPR R B E KA DRI B Z B NS, &AL
EHEN” o SRR, XA SFFITE RO 2 R LANER . AR,
XL % K AN B L B A 1B 45 2 — D7 MR 4 LA W s AT R BN T B 4
WAH . W NErd, 55 [ B4 S Bmh S 8O0 b [ 7 255000 B 51 B vk
IR 4 AT 20 T B

2 The European Convention on Information on Foreign Law, art. 8, June 7, 1968, 720
U.N.T.S. 154,

% Inter-American Convention on Proof of and Information on Foreign Law, art. 6, May 8,
1979, O.A.S.T.S. No. 53, 1439 U.N.T.S. 111.
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X 53 IS4 A 0 V5 1) R 85 R A0 D i S 0 V2 P e B T B AR, X4
PRAR I FI IR AT B 55 BV B 8 21 ) S A4 U Fry Aokt o ) e A 4t 9 0 1 S8
REYE A M g AT PIPARHE N ¥ (Rules of Decision Act, 28 U.S.C. § 1652)
H, B “BR3EE IEBUR L EE SRR N E EREE S, &M
R, TE EIE I RO 3 R B R SR VA I A PR R R . 7

EHERESI, REFBRENRIERESE LN EER « BT
(The Paguete Habana) S HH I 2% :

FrRik R ARE EEW—F 5, BR8P AR A K E T2 KPR,
LM R E L FERNEEA S AE R, Ak, EXA LSS, TE.
ZER A FER AR, LPABRRG )RR A LMNERER,
w L, AE R X 8y S AR PIENE, R RARe R F L EE A,
RREFRRFRRZ2ISFNTH., AR EF LA T EMNE
ER R RAAF A B B REES R X L EAE, RNA LR AAEH A EE
K% R L6 5FM], w R R AR AR IR LR EAR AT S A9 EdE .

(175 US 677 (1990), at TO0)RIGX —HIS, FEBEA %L 17 HELLEEE] %
FHIRIRE RS, S8 bRy a) BLAEAE Jvid F B AESRVRAE ], Tk = SR oF
W 53 AR i R 3 B9 o 1 B % L %) > SRS A8 R S B T B . HER R D Y
W7 AE [R5 B A& AT A HRAL B SR il b= AR Y B AN e 4 B T Bt
AR BRIX B AR ZEAE AR G A AEATEE ST, TR eI TR E
VR EIEYE U T . X — B SR R M g B AR (R WA B R )
538 2KEE 1K, AR EEAE CEPRIEBLIIZ)) MIF— 2K I oo
Wi (k2. EBR J B0 — e ) D R e 4 5 I A il B B
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EEF “Fr” R(US. v. Pink, 315 U.S. 203 (1942))— R E B I S 2R
G W —MELS WA T ). REIEEE S BNERE, AfE “ME Wordin
PRS2 = O ME M NRANEZR R WIEXE . Sk <3R40
AN A2 R H 2 SR S A IR B G T B i ) [ 50 4 B 3N T T 1) R
RS 7 (F EyE, 218) 5 BN, “SEIRI =AM A N E, &
WEE R, wEZR RS A PR RE I ATIE . R, R s 40
WANE BT S, X—IEXFEHREREMN. 7 (FLE, 2200 “fE
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4 The Statute of the International Court of Justice, Article 38, provides:

1. The Court, whose function is to decide in accordance with international law such

disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules
expressly

recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

C. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings

of the most highly qualified publicists of the various nations, as subsidiary means for

the determination of rules of law.



SCRE 4 LA 558000 v [ 51 5 0 B MR BRI AT AR D LR,
5 [ BRI e 0 BBk FS 8 M i it V2 o A < [ M SIEAAR 925 ) A ) 1) e 25 DA 24
WTH G o IR R RSO R ik Bt H O M2 AR U RO BRI
R BB LR S1” WMo (Wainwright v. Goode, 464 U.S. 78, 84 (1983) (per curiam);
see also Brown v. Obio, 432 U.S. 161, 167 (1977); Garner v. Louisiana, 368 U.S. 157, 169
(1961)). IXFF AR FIRR ARG A, RS IMAE TN IBRFR IR A5 PR B — 2 F5E B
TR TP EAE — AN — I SRT — DI E I EARE K, S
X — RN 3 38050 — A A A S AL B SRy R AR R AL

£ PR — R, RRFER CARFNERRST , MAE R
(Wainwright v. Goode) JBLZAFEH, Eae— NI miERt . IR H 14 FK
HARREEY), REZGEENEZBURRREE . 725 B 5 575890,
il 55 B A A IR — BB P S

AT R B B0, AEVBUR RIATECABTT, 1 95 38 W] BARSCN 59
AR S A R B o FRATT AN L IZ A O AT B 50 A v ik B B RV ATL
A BT W B RS . o, F AR S AT YR 2l % (1 Cranch
137 (1803)) 18 2 ) AV o A RO AL ) AN T, B0 1 H A IE A2 1
JCHEREATBER N ESHBUN AR T AEN .. £ SERE RS, BUTK
BB IR 42 T AR L TS AU SR LT, ke A2l m AL
REEEAMLR . RTREADEE, AR EE—F (1998 FoeEH ABER)
FUMIE T o MRIEIZIER, JEENVEBE RS A] R AR vE A, DU
e (EBMARAZY)  ATEAF R — MR T EAER KA R “H R
B JLRF =] BN 7 (Charming Betsy, 6 Cranch 64 (1804)). fHAE, WX FE—Hh
fiE R T AR LT A R, S Ak Be R e A BVR AR (R AZ0) AAH
2%, NGRS BUAHET T, (United Kingdom Human Rights Act of 1998,
Sections 3, 4 & 10.)

Ffitth, fEHE, ERBEAKE ATBOFIATEY X EHATEBOLICH] & 8 F 0
BEAT AT vp [E Ry (i m VA o A, AR AR T A e BB BN AT BN OS] 58 1
FH I 76 280 B AR T SRR, {EL 2 T Ik 1) R O PR AT B 5 it AT 58
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55— ERAT YR AN R ARAT — & (First Nat'l City Bank v. Banco Para el
Comercio Excterior de Cuba, 462 U.S. 611 (1983)NE HAMEEH, X 5— %7k
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¥ FEUEPRC RIREL, JCHRAERTE & 8. F AR

do Rk B ik T T A AL AP A 5 5 ) 2 AR R R % AT B 3%
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AT, AU AR B B SR B 7o AR SR S 7 R TR L
RITE, [ BRTE 55 A2 B TR AL 1Y .

FEEFbRRA T, SCE “P s EIFEca B IkANEVA R Bz e

® Available at < http://www.court.gov.cn/fabu-xiangging80342.html> (last accessed April
3, 2018).

® Daniel A. Crane, The Chinese Vitamins Case: Who Decides Chinese Law?,
COMPETITION POLICY INT’L, at 4 (March 2018), available at
<https://www.competition

policyinternational.com/wp-content/uploads/2018/03/ NorthAmerica-Column-March-Full-
Crane.pdf> (last accessed April 4, 2018).



AR, AT WG H Al [ 5B R AR AR A RE Y, B ¢ AR At
] o o 1 AP ENE AR TR & A AR, A1 I3 A B BEATAME %
el e s 5 IR A AR PRI (US Merits Brief at 29), fHJE, RS
SIEAN N 17 15 S [V e Xop Atk B AU B SR e A L i 45 S 2V R I I B
XM LA 72 R Hofh B R AR 4645 T IX A& 8, e KR E B S duE A
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BRI SE [ P AR AN 2 B PR IX MR L AR 2K
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BUBRPREFAE R . o™ Z2 500 2SR IX M ke Bl 45 T B 4R 7
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4. “BEEFE” RPFTABKEZTNEN B EESEHEATE
5 5 ¥ BB A BUBR P SR % o [ B 50 i AR O AR R IR B B 4 B 45 T
“BARITKBRE”

o B FARAT VRS 31 (Banco Nacional de Cuba v. Sabbatine, 376 U.S. 398
(1964)) LA S oAt S A AR B A B SR AT N BR U] “ 2 1B (56 )92 e o A AE — Mk
] A ] A A [ AU N R B A S AT IR &7 (R, 401 « E
FAT AR S Fr5 5 o B 7 55 AT o B 5 5 vk sk AR AL ok 5 5o o
W AR AR B “CH LR IR R

AN 4 5 — FEUE e 5 2 0k G VR AR 1) AR B TR0 2 1A 2 TR 1)
H, ARME L E FAT RN . Wik A — AN E SR BN A 34T Y )
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HBTAARE I3 — 1 I OB e SR AR R il A B it A £ 565 T I R B
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AT N — BERABE R 8 &, JFRTRESZ B 0 — ENARE B TT, XHER
e L% FBUR 2 [ ARG R &R, M E R E AP 2808, 7 (R,
41718 (B FIVEMMER)) o HSE b, MRRENIE TR 5 — N ZBUER
SR H ENE R AR BRI A T U, ZENERA T E CE AR
HAER B D EZEEIE o ORGSR AL ERE X, 12
R u I B KR BRI R AR o FEARSE R, AR R BT AR Hh [ BB R SR 3 0t
H ] 52 5 VTR ) AR B A T S o A v T SR AR ORI, IR B D LR
5K 2R 2 AR

W5 [ AT O SR 2 - SE B 1 e BRI P AR I S8R5 8, B 2Kk
G te [ Bn 5% 28 U 1) RV A T VRN BURF AT BT ) 2 Ta) R AR b R IR AN 5395
e P :

FATHRNUAR T oAFEFBUF &G ELAX R, CXiE
09 RN B A HLAR A B IR R R AT o ) 2 Ao AT 3R A0 45 2k 2 2 A9 A

i EFB PR Z RN R KT RIRRIRG I &, whA 8] KR R4
FR I B N FAT A 69 UM A TLAT i N RAR g A B Ae BN B IR AL 2 AF
A — A AR B IR AR 16 K o

(bvE, 423)  REHEMIEARRE PR FA R T RO ER. T S5
Xk 2 PR B2 ek £ /0 IEAE 85 B ko an g o il 7 1 B
(Respondents’ Merits Brief, 42-44), & EFATEBGHRI &AM A 5 A8
bR BTV A A% AR N 1 3 i g o [ 7 95 B T SR, AR HERAE WTO
ol AN TR it o 355 4 DXV 58 R D V2 AH s o RS 25558 AN T3] FD 7 it B
F AN A A (required by vs. attributable to China) U4 X 1), 4 [H] 36 [E By 3=
5K (US Merits Brief, at 31 & n.7), [A]—IFEAHESL R A R h R AE & 24 1 s
B ARARRATT BREE o By LEIZMELE B v % AR 2 [ AT 9 R U ) H Y
FITfE

5, “BEEAE” 2 TR E 54T TR A SRR v [ 7 5%
B D ] 57 5 3 A PRI AL e 5 2k v ] 57 5 2 8 ) R Rl 7 4 e 4
T CHARGHER” .



5. BAMAAMBIH, FEHER G IR RETEHR, o EH RS
HHE R BB RERERIRAIN G FRUT “Wok” APHE

4N BAT BUE B P iR B 3 R IE 2 — WU B 5 e AR 2 A4 1 I e U
H AR SR LR 3 B 2 (Chevron, U.S.A., Ine. v. Natural Resources Defense Conncil, Inc., 467
US. 837 (198 EHHE R “Ushe” BEH ., fEMRANEMEF, SHERAEMN
SEAENLIRTRAT HE RN ALHIAT BOPL IR A VAR 2 R B R B B0 0 ) R e vk
BEily,  “Un RSV AR ) AR DU ER BB b I AT, IR 3k e 1) ) i 2
ZATBWLR K R E e SR AER SR SRR 2 7 (B, 843)
B, IEWNERTE AR, AR, AR E R ALVEL R AT B
FIRRAUERE S, AR .. EXFEENERT, ERAMFHEA S
X ILVE SR RRER B AT BN AR & B R, 7 (BE, 844D &

AAERE NN, 4 RAE BB R 5K B o [ s 55 3 0 v [ 57 5 1At
IR BRI AN 45 T H 2RI B, & N e AR =2 e [ 5
SIS B i AT BUNL R R R AR B 1R, s T80T “lt e
WO A B, IR 2 R R E, R S5 A AR BRI B S B
BT ENE SO VR RN 145 B B

ANFaH, Wik EEERTEN, REAEHERKR RiE
Bt 2 RANEUR] [A) o SRR “HEIE” H R AR e N 2] — 5T B 40
S A, SR ITIE AN R AL . AR E L, RSN T SR
iR AR R 52 [ IR SE A T 3R o E AT B LA B R B R o2
ANUEARE, ISR R B 1« AN S AT 204 B[R] S A 7 R S T A
@, MImEzh 7 “utshe” BMERGIREHR. FE b, XEMELRL
S UL, DA T ARATTOR A R R A A o VRN B S B U ) B v AT
BUHLOS, S, B 20 EAAEMRMH R, RS 7 SLENLSH
H 5 5 FHS W E R, AR — SR BUSIEIT PR . R X X —
RAETEER, W LUERIE SRR, BB R SRS T ER S
V2 I AR A AR SR A T —

ALY T 1 B AL A MO A 37 ) T B S B, IERFSBURT AN &b [ BUR £E
BRAGE B AE AL B 5 AN E B - R b, a0 X R e, 7 RIS PSR

7 See, e.g., Restatement, Third, Foreign Relations Law of the United States, § 454 cmt. d
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X AE 9 SRR 45 T 3% [T BURE AN AT (B BUR AT BN OG- P28 I frad e SEPR B, X
— RO B YRERELERT SN « R 2EZE T (In re Oil Spill by the Amoco Cadiz Off
the Coast of France, 954 F.2d 1279, 1312 (7th Cir. 1992))F LN W] . JEEEFE H,
“Lb T AE S S AR AT B R B = LB 55 I B R AR R ). 7

of B B s 45 ATEOR U, A B E R BRI R G LA “lh R
HARMAE, AR LIS hed ) “GARNEE” —F. RATH
FIE, FMANLEYERNG—EH, WERAE, XA LA AE 1)
Feqife Wb B EIEN AR —E BT R AT B OC B T T B R AR
BEER RS —E R . XAHOEAE — i D2 R H R, 8 IXF
TR IR AN 52 Hh I Bl [ PR )

o, AIEBEZ B, Hh R 55 O v [ B 5 VAR AR Rl T
BEFTE “CEIY BRIV BOARHE, HUOTIEREAS RO BN BT
FRD U s R AR 1 55 0 FR) AR B TR

6. PEHAEHARRHUKFFEHEELRPRLHZAIKBTHEAS—2
B R e —AFFER], WA MERNEEE EhEEFRRPRG
KA, AN “HARTHRE” FiEH

FAAR 7 B — 832 e 22 AROn b T ) TH: 577 4 233 H e R R o [ A A 5
WIS 39 Z [AAFAE A P TE A — BURMOCE . BT 2R AMFAE
KR IE A —2 . (Brief for Respondents, 40-41.) 7EIX J7 [ & A 5 2 1A b
Fio

B2, FATEEILIRL, B A 5 SR i R R 5 E AR A SR Y
SEI Z T8 B iR AN — SRR 2 R AFAE R, BIF Ao e B A 72 1) AL
E AR TR AR, WA “HFARNHER” FEH. X

(“as in regard to responsibility for actions of officials and employees, the . . . [FSIA] follows
the corresponding provisions of the [FTCA]”); Reporters’ note 3 (“[The discretionary
function exception] is designed to place foreign states in the same position before United
States courts as is the United States itself when sued under the Federal Tort Claims Act.”).
8 Peter L. Strauss, “Deference” Is Too Confusing—Let’s Call Them “Chevron Space” and
“Skidmore Weight”, 112 Columbia L. Rev 1143 (2012); Peter L. Strauss, One Hundred
Fifty Cases Per Year: Some Implications of the Supreme Court’s Limited Resources for
Judicial Review of Agency Action, 87 Columbia L. Rev. 1093 (1987).
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— RUE SO DRI 50 1% 0 58 (Mededlin v. Texas, 552 U.S. 491 (2008)) 7533 T 78
SV . ZER D RT IO R, AR T R i R 2 8
TS % . IEBE E R LS FIE N L (R R, 5200 xR E SRR
AU o 53 AT LA S A B2 07 1 1) 78 B VAR i 1 X ) (R B, 529D o
BT EPMEEERENEH S, RERENB SR T EX ERXFME
T, RGP ESRR R WTO M T &, RMTEE N X HIT—8178), X
AN —BURT LR [ () E BR S 25 A, (TR [ N AN 22 5 L e S I 2%
M, BRI, ANFEm kG R AR EE

2

BT ERIRR,  _EVRIRBE A RN T 4R .
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Hh ] ] o 7 2 £ R A3
[..]
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